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BRIEF OF RESPONDENT 
STATEMENT QF THE CASE 
The record produced for this appeal is sparse, only 15 
pages, and is in some respects incomplete. The record does, 
however, indicate the following: 
On 26 October 1984, in the Third District Court, Judge 
Conder entered a Notice of Defect in Appellate Procedure against 
defendant. Defendant, who had apparently been convicted of a 
misdemeanor in the circuit court, was faulted for: (1) failure 
to file a timely designation of record on appeal, (2) failure to 
file a timely statement of points and authorities, and (3) 
failure to file a transcript (R. 2-3). The district court 
ordered defendant to cure the defects within ten days, or have 
his appeal dismissed with prejudice (R. 3). On 4 December 1984, 
more than one month later, Judge Conder determined that defendant 
had failed to comply with proper appellate procedure. The court 
ordered defendant's appeal dismissed with prejudice, and remanded 
the case to the circuit court for execution of judgment (R. 4). 
I t i s unclear from the record why defendant 's case was 
s t i l l before the d i s t r i c t court af ter having been dismissed with 
prejudice, but on 25 February 1985, Judge Wilkinson entered a 
second notice of the Court ' s in ten t to dismiss defendant 's 
appeal . Again the court c i ted defendant for f a i l u r e to f i l e a 
t r a n s c r i p t and for f a i lu re to f i l e a statement of points and 
a u t h o r i t i e s . The court ordered tha t defendant comply with the 
ru les of appel la te procedure by 29 March 19 85, or h is appeal 
would automatically be dismissed with prejudice (R. 6 ) . 
On 29 March 1985f the day defendant 's appeal was to 
have been dismissed, defendant requested a 14-day extension in 
which to f i l e his br ief (R. 9 ) . On 1 April 1985, Judge Wilkinson 
formally ordered defendant 's appeal dismissed and remanded to the 
c i r c u i t court (R. 5 ) ; and on that same day, Judge Fishier granted 
defendant the requested extension (R. 11) . 
On 22 April 1985, more than 20 days after Judge Fishier 
had granted defendant the 14-day extension to f i l e h is br ief , 
Judge Wilkinson once again ordered that defendant 's appeal be 
dismissed (R. 10) . There i s no indica t ion in the record tha t 
defendant did anything to perfect his appeal during the extended 
14-day period. Nor i s there evidence tha t defendant ever 
complied with the above-mentioned ru les of appel la te procedure, 
SUMMARY QF ARGUMENT 
This Court should not en te r t a in t h i s appeal because i t 
f a i l s to expressly r a i se a cons t i tu t iona l i s sue . 
In a t l e a s t two ins tances , the d i s t r i c t court properly 
dismissed defendant 's appeal . Consequently, h is argument that 
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t h i s C o u r t s h o u l d r e v e r s e t h e c o u r t ' s d i s m i s s a l of h i s a p p e a l on 
y e t a t h i r d o c c a s i o n i s w i t h o u t m e r i t . 
ARGUMENT 
THIS COURT SHOULD UPHOLD THE DISTRICT 
COURT'S DISMISSAL OF DEFENDANT'S APPEAL. 
D e c i s i o n s of d i s t r i c t c o u r t s on a p p e a l from c i r c u i t 
c o u r t s a r e " f i n a l e x c e p t i n c a s e s i n v o l v i n g a c o n s t i t u t i o n a l 
i s s u e . " Utah Code Ann. § 7 8 - 3 - 5 (Supp . 1 9 8 3 ) . Th i s C o u r t 
a c c o r d i n g l y has r e s t r i c t e d i t s r ev i ew of c a s e s o r i g i n a t i n g i n 
c i r c u i t c o u r t t o c o n s t i t u t i o n a l i s s u e s . S t a t e v . T a y l o r , 664 
P .2d 439 (Utah 1983) . T h i s c a se i s t h e r e f o r e d i s m i s s a b l e on t h a t 
b a s i s . However f s h o u l d t h i s Cour t somehow view t h i s a p p e a l a s 
r a i s i n g a c o n s t i t u t i o n a l due p r o c e s s c l a i m r though t h e a p p e l l a n t 
h a s n o t e x p r e s s l y c h a r a c t e r i z e d i t a s such f t h e c a s e was p r o p e r l y 
d i s m i s s e d by t h e d i s t r i c t c o u r t because t h e d e f e n d a n t d i d n o t 
p u r s u e t h e a p p e a l i n t h e d i s t r i c t c o u r t from h i s c i r c u i t c o u r t 
c o n v i c t i o n w i t h r e a s o n a b l e d i l i g e n c e . D e s p i t e s e v e r a l months of 
d e l a y and r e p e a t e d w a r n i n g s from t h e d i s t r i c t c o u r t f d e f e n d a n t 
f a i l e d t o comply wi th t h e r u l e s of a p p e l l a t e p r o c e d u r e . As a 
r e s u l t f t h e d i s t r i c t c o u r t p r o p e r l y d i s m i s s e d d e f e n d a n t ' s a p p e a l 
on a t l e a s t two o c c a s i o n s . 
The N o t i c e t o D i s m i s s , e n t e r e d by Judge W i l k i n s o n on 
25 F e b r u a r y 19 85 f d e c l a r e d t h a t i f d e f e n d a n t d i d no t p e r f e c t h i s 
a p p e a l by 29 March 1 9 8 5 , " t h e n t h i s n o t i c e s h a l l s e r v e as a 
d i s m i s s a l of t h e a p p e a l w i t h p r e j u d i c e by o r d e r of t h e C o u r t " 
(R. 6 ) . On 29 March 1 9 8 5 , d e f e n d a n t a p p l i e d fo r t h e 14 -day 
e x t e n s i o n which Judge F i s h i e r d i d no t g r a n t u n t i l t h r e e d a y s 
l a t e r (R. 1 1 ) . S ince d e f e n d a n t d i d n o t even a p p l y for an 
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extension unt i l the day tha t h i s appeal was automatically to have 
been dismissed/ an extension which was not granted un t i l three 
days l a t e r , Judge Wilkinson's Notice to Dismiss, by i t s own 
terms, ef fec t ive ly terminated defendant 's appeal on 29 March 
1985. Logic and proper appel la te procedure would suggest tha t an 
appeal cannot be revived merely by obtaining an extension from 
one judge, af ter another judge of the same court has already 
dismissed the appeal with pre judice . 
Moreover, even if the extension granted by Judge 
Fishier somehow overcame the dismissal of defendant 's appeal on 
29 March 1985, the d i s t r i c t court d i spos i t ive ly terminated 
defendant 's appeal on 22 April 19 85. Defendant portrays t h i s 
dismissal of his appeal as one in which Judge Wilkinson "refused 
to honor a continuance order granted by another Third D i s t r i c t 
Judge" (Brief of Appellant a t 2 ) . Such was not the case. Judge 
Wilkinson apparently honored the 14-day extension. On 22 April 
1985, more than 20 days af ter Judge Fishier granted the 14-day 
extension, because of defendant 's continued fa i lu re to comply 
with the ru les of appel la te procedure, Judge Wilkinson dismissed 
defendant 's appeal for the th i rd and f inal time (R. 10). 
Defendant makes no a l l ega t ion tha t t h i s f inal dismissal was 
inappropr ia te . In fac t , defendant 's br ief f a i l s to acknowledge 
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t h a t t h i s d i smis sa l ever o c c u r r e d . 1 
Defendant ' s appeal was a p p r o p r i a t e l y d ismissed once on 
29 March 1985, when defendant f a i l e d t o ob ta in an ex tens ion 
before h i s appeal was a u t o m a t i c a l l y d i smissed . And Judge 
Wilkinson p rope r ly dismissed t h e appeal for t he second time on 
22 A p r i l 19 85, a f t e r defendant had f a i l e d t o p e r f e c t h i s appeal 
w i th in t h e 14-day extended p e r i o d . Defendant has not e s t a b l i s h e d 
t h a t the d i s t r i c t cou r t a c t ed improperly as t o these d i s m i s s a l s . 
Accordingly, h i s argument t h a t t h i s Court should reverse the 
d i s m i s s a l of h i s appeal i s wi thout m e r i t . See S t a t e v, Jones , 
657 P.2d 1263 f 1267 (Utah 1982) ("The burden of showing e r ro r i s 
on the pa r ty who seeks t o upse t the judgment. In the absence of 
record evidence t o t h e c o n t r a r y , we assume r e g u l a r i t y in t h e 
proceedings below f and affirm the judgment.") 
CONCLUSION 
Based upon t h e foregoing , the d i smis sa l of d e f e n d a n t ' s 
appeal should be aff i rmed. 
DATED t h i s ^ day of November, 1985. 
DAVID L. WILKINSON 
Attorney General 
EARL F. DORIUS 
A s s i s t a n t At torney General 
1
 Defendant c i t e s Christensen v. Christensen, 52 Utah 253 r 173 P. 
383 (1918) for the proposit ion tha t the mistake of a court clerk 
should not adversely affect the defendant. Because defendant 
produces no evidence to support his speculation tha t there was a 
c l e r i c a l error in the d i s t r i c t court , and because, even if such 
an error had occurred, i t would have no bearing upon the f inal 
dismissal of his appeal of 22 April 1985, Chr i s t en^p i s 
inapposi te , and defendant 's re l iance upon that case i s misplaced. 
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